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e / ORDER

PER ABY T. VARKEY, JM:
These are appeals preferred by the assessee against the order of

the Ld. Commissioner of Income Tax (Appeals)/(NFAC), Delhi dated

28.12.2022 for assessment year 2010-11 [against the quantum
assessment as well as the penalty levied u/s 271(1)(c) of the Income
Tax Act, 1961 (hereinafter “the Act”) respectively].

2. At the outset, it has been brought to our notice that the
impugned order of the Ld. CIT(A) is an ex-parte order; and have been

passed by him without going into the merits of the grounds raised by
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the assessee. According to the Ld. AR, the assessee couldn’t respond
to the notice of the Ld. CIT(A) due to the technical snag in the income
tax portal, which prevented him from uploading the response.
Therefore, according to Ld. AR, the impugned action of the Ld.
CIT(A) dismissing the grounds of appeal raised by the assessee ex-
parte without going into the merits is bad for violation of natural
justice. It has been brought to our notice that the assessee had raised
legal as well as grounds on merits against the addition made by the
AO. However, the Ld. CIT(A) has not acted in accordance to the
mandate given under sub-section (6) of section 250 of the Act and
dismissed the appeal. And therefore, he pleads to set aside the
impugned action of the Ld. CIT(A).

3. Per contra, the Ld. DR submitted that despite the Ld. CIT(A)
granting several opportunities to the assessee, he failed to utilize the
same, so the Ld. CIT(A) had no other alternative but to dismiss the
appeal. And therefore, we should not interfere in the action of the Ld.
CIT(A).

4. Having heard both the parties and after perusal of the records,
we note that the impugned action of the Ld. CIT(A) is an ex-parte
order, without going into the merits of the case. According to the
assessee, he could not upload the relevant documents/written
submission due to technical snag in the departmental portal. Be that as
it may, the Ld. CIT(A) ought to have disposed off of the appeal of the
assessee in accordance to sub-section (6) of section 250 of the Act
wherein he was mandated to give reasons for his decision in respect of

each of the grounds raised by the assessee, which in this case the Ld.



ITA N0s.490 & 491/Mum/2023
AY. 2010-11
Manoj N. Tekriwal

CIT(A) didn’t do. Therefore, we cannot sustain the action of the Ld.
CIT(A). And therefore, we set aside the impugned order and restore
the appeal back to the file of the Ld. CIT(A) with a direction to dispose
off of the grounds of appeal raised by assessee in accordance to sub-
section (6) of section 250 of the Act after hearing the assessee. And
assessee is directed to be diligent in filing the written
submission/relevant documents to support the grounds of appeal raised
by it. And the Ld. CIT(A) to decide the issue in accordance to law.
ITA. No. 490/Mum/2023 for AY. 2010-11

This is an appeal emanating from the penalty order passed by
the AO u/s 271(1)(c) of the Act for AY. 2010-11. Since the impugned
order of the Ld. CIT(A) on the penalty appeal is also an ex-parte order;

and since we have already set aside the quantum appeal for AY 2010-
11 back to the file of the Ld. CIT(A), consequently the penalty
sustained by the Ld. CIT(A) also cannot survive. And therefore, the
same is also set aside and restored back to the file of the Ld. CIT(A) to
be decided after the quantum appeal is decided in accordance to law.

5. In the result, the appeals of the assessee are allowed for
statistical purposes.

Order pronounced in the open court on this 30/05/2023.

Sd/- Sd/-
(OM PRAKASH KANT) (ABY T. VARKEY)
ACCOUNTANT MEMBER JUDICIAL MEMBER

Mumbai; Dated 30/05/2023.
Vijay Pal Singh, (Sr. PS)
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